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Dutch Cases of “Sustainability Defence” 

•  “Kip van Morgen” (animal welfare chicken) (ACM, 2014)  ✖ 

•  “Kolenakkoord” (coordinated phasing out of coal-fired power plants) 

(ACM, 2013)  ✖ 

•  Collective recycling schemes 

−  Batteries (“Stibat”, NMa, 1998)  ✔ (after adjustments)  

−  Cars (2001)  ✔ 

−  Water heaters (2001)  ✔ 

−  White and brown goods (2003)  ✔ 

−  Paper (2003)  ✔ 

−  Plastic frames (2003)  ✔ 
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“Kip van Morgen” (“Tomorrow’s Chicken”)  

•  Agreement between poultry sector and large supermarkets in the 
Netherlands to improve animal welfare, sustainability and public 
health  

−  Large Dutch supermarkets agree to purchase as from 2020 only chicken meat 
that is produced according to Tomorrow’s Chicken norms 

 

Feature Regular Chicken Tomorrow’s Chicken 

Lifetime chicken 40 days 45 days 

Space 21 chicken/m2 19 chicken/m2 

Distraction material none corn & straw bales 

Light schedule Minimum of 4 hours of 
contiguous dark 

Minimum of 6 hours of 
contiguous dark 
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ACM Assessment “Tomorrow’s Chicken” (Article 101(3)) 

1.  Efficiency gains? 

−  Additional cost: 1.46 Euro/kilo  

−  Additional benefit: 0.68 Euro/kilo “willingness-to-pay” for improved animal welfare 
(based on survey) + 0.14 Euro/kilo improved sustainability = 0.82 Euro/kilo 

      No net efficiency gains 

2.  Fair share for consumers? 

−  No, because there are no net efficiency gains 

3.  Indispensability of restrictions? 

−  No, because private inititaives seem commercially viable (product differentiation) 

4.  Elimination of competition? 
−  Yes, non-participating small supermarkets have only 5% market share 
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ACM Assessment – Practical Issues  

Costs 
•  ACM takes into account the additional costs for the poultry sector (estimated 

1.46 Eur/kilo). However, ACM does not take into account supermarket margins 
– retail prices are thus under-estimated  

•  ACM does not take account of cost of reduced choice in supermarkets 

Benefits – improved animal welfare 
•  ACM approach: survey to identify “willingness-to-pay” of consumers per animal 

welfare attribute (conjoint analysis) 

−  Indicated preferences less reliable than revealed preferences 

−  Vegetarians care about animal welfare but are not willing to pay for meat 

−  No agreement needed if “willingness-to-pay” higher than costs 

−  Decision based on average willingness-to-pay will adversely affect consumers with low 
willingness-to-pay 
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Public Interests in Competition Law I 

•  Besides competition, should competition authorities take account of 
other public interests (e.g. sustainability, animal welfare, employment, 
human rights)? 

•  Yes - arguments: 

−  Bottom-line is social welfare, not competition; there are other market failures, besides 
market power, that reduce social welfare 

−  Article 101(3) allows taking into account at least some other public interests besides 
competition 

−  Competition law should not discourage private initiatives to serve public interests, e.g. 

§  Agreements to deal with negative external effects (e.g. agree to reduce fishing 
volumes to deal with “tragedy of the commons”) 

§  Agreements to solve coordination problems (e.g. no production of sports shoes 
in countries with too low wages) 
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Public Interests in Competition Law II 

•  Should competition authorities take account of other public interests 
besides competition? 

•  No - arguments: 

−  “Tinbergen rule”: there should be at least as many policy instruments as policy 
objectives (competition law is a single instrument that cannot serve multiple objectives) 

−  More exposure of competition authorities to political pressure and special interest lobby 
groups 

−  Decisions more complex and less transparent 

−  No democratic accountability of decisions competition authorities 

−  There are better ways to deal with other market failures besides market power (e.g. 
separate legislation and policy initiatives) 

−  Competition authorities become the “dump” for difficult policy problems 
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Back to ACM Assessment of “Tomorrow’s Chicken”  

•  In “Tomorrow’s Chicken”, the ACM assesses trade-off between various 
public interests: 

−  Competition versus Animal Welfare, Sustainability and Public Health 

•  Without a clear legal justification, it is not up to the ACM to balance this 
trade-off – this is up to politicians and policy-makers 

•  In the collective recycling schemes (e.g. the STIBAT scheme for 
batteries, the NMa followed a different approach: 

−  No attempt to put a monetary value on the public interest of recycling and 
sustainability, and weigh that off against the cost  

−  There was a clear legal justification for the scheme (imposed by law) 

−  ACM focussed on the competition aspects of the scheme 
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Assessment of Agreements Involving Public Interests 

1. Broadly supported public interest? 
“Universal” value? 
Producers, consumers, other interest groups party to 
agreement? 

  

2. Legal justification? 
Law/public policy? 

yes 

no 
benefits > costs  
for consumers? 

no direct benefits > 
costs for 

consumers? 

yes 

lowest costs to 
consumers? 

Example: 
R&D cooperation 

Examples: 
STIBAT (1998) 

Agreement on coal-fired 
power plant (2013)? 

“Kip van Morgen”? 

“Kip van Morgen”? 
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Thanks for your attention 
 

t.vandijk@lexonomics.com 
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“Watchdog” 

“You do not need  
to watch here!!” 

“Hey stupid!” 


